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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 81S6. 


ENCYCLOPEDIA BRITTANICA, INC, A CORPORA¬ 
TION, Garnishee Judgment Debtor, Appellant, 

v. 

FRANK H. SHANNON, Appellee. 

Appeal from the Municipal Court of the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This Court has jurisdiction by reason of its Order of 
April 24, 1942, granting the appeal herein under Title 17, 
Section 104, District of Columbia Code 1940. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Municipal Court 
entered on the 18th day of February, 1942, overruling a 
motion by appellant to quash service of a writ of garnish¬ 
ment and to vacate a judgment of condemnation thereon. 
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(See Consolidated Radio Artists, Inc. y. National Council, 
etc., 70 App. D. C. 262, 105 Fed. (2) 7S5.) 

On the 23rd day of October, 1941, appellee recovered 
judgment in the Municipal Court against one Marian Du- 
sheck for $108.80, with interest and costs. On November 4, 
1941, appellee caused an attachment or garnishment to issue 
U[ion such judgment, attaching property and credits of 
Marian Duslieck in the hands of appellant, Encyclopedia 
Brittanica, Inc., a corporation. As appears from the uncon¬ 
troverted return, the Marshal served said writ upon M. 
Dhslieck, as agent of Encyclopedia Britannica, Inc. on the 
7tli day of November, 1941. (Appellant’s App. 6) As 
fiirther appears, answers to the interrogatories accompany¬ 
ing the writ were executed and sworn to in the name of 
Encyclopedia Brittanica, Inc. by Marian Dusheek and filed 
in the proceedings on the 18th day of November, 1941. (Ap¬ 
pellant's App. 3-4) The answers purported to admit credits 
due by appellant to Dusheek in the total sum of $106.39. On 
November 27, 1941, a judgment of condemnation against 
said credits was entered by the Municipal Court. (Appel¬ 
lant’s App. 1) 

'Thereafter, on the 27th day of December, 1941, appellant 
filed a motion to quash the service of the writ of garnish¬ 
ment and to vacate judgment against garnishee. (Appel¬ 
lant's App. 2). Supporting affidavits, which were not con¬ 
tradicted upon the hearing of the motion or otherwise, set 
out, substantially that Marian Dusheek, the principal de¬ 
fendant, was employed as secretary by appellant, perform¬ 
ing the duties of clerk, stenographer and file clerk (Appel¬ 
lant’s App. 3); that her services were terminated by appel¬ 
lant on the 19th day of November, 1941 (Appellant’s App. 
3); that “M. Dusheek, Agent”, upon whom the writ of 
garnishment was served, was the principal defendant in the 
action, namely, Marian Dusheek, and the same Marian 
Duslieck who filed answer to the interrogatories in the name 
of appellant (Appellant’s App. 3); that upon the date of 
the alleged service, all agents and employees of appellant 



3 


were out of the office, being at a sales meeting in Philadel¬ 
phia (Appellant’s App. 3); that the only person in the office 
at the time was the said principal defendant, Marian 
Dusheck; that affiant, who was the local sales manager and 
agent in charge of appellant, and no other agent, servant 
or employees of appellant had notice or knowledge of the 
service of the writ or of the judgment of condemnation 
thereon until long after the rendition of said judgment 
(Appellant’s App. 6), and that appellant had paid unto 
Marian Dusheck all money owing to her prior to receiving 
written notice from the attorney for appellee dated Decem¬ 
ber 15, 1041, that the judgment of condemnation had been 
rendered against it (Appellant’s App: 8); that affiant, to¬ 
gether with the Assistant Manager of appellant, were at the 
Office of appellant on the fourth, fifth and part of the sixth 
day of November, 1041, and returned to the city and were 
at the office of appellant on the tenth day of November, 
1041, and at all times subsequent thereto (Appellant’s 
App. 5). 

The lower court overruled appellant’s motion (Appel¬ 
lant’s App. 6), stating orally that it did so regretfully, that 
the situation seemed unfair, but that inasmuch as Title 13, 
Section 103, of the 1040 Code of the District of Columbia 
did not exclude service upon agents of a foreign corpora¬ 
tion who happened to be principal defendants in the action 
involved, and since Marian Dusheck was an agent of the 
appellant, it felt bound by the provisions of the Code. Al¬ 
though it does not appear of record, it was conceded at the 
hearing by counsel that appellant was a foreign corpora¬ 
tion. 

STATUTE INVOLVED. 

The statute involved is Title 13 , Section 103 , 19-10 Code, 
D. C., reading as follows: 

“In actions against foreign corporations doing busi¬ 
ness in the District all process may be served on the 
agent of such corporation or person conducting its 
business, or, in case he is absent and can not be found, 



4 


I by leaving a copy at the principal place of business in 
the District, or if there be no such place of business, 
by leaving the same at the place of business or resi¬ 
dence of such agent in said District, and such service 

I shall be effectual to bring the corporation before the 
court. 

When a foreign corporation shall transact business 
in the District without having any place of business or 

1 resident agent therein, service upon any officer or agent 
or employee of such corporation in the District shall 
be effectual as to suits growing out of contracts entered 
into or to be performed, in whole or in part, in the 
District of Columbia or growing out of any tort com¬ 
mitted in the said District.” 

STATEMENT OF POINTS. 

1. The person upon whom the writ of garnishment was 
served was not an agent of appellant upon whom valid 
service could be made. 

2. If the person upon whom service was made was other¬ 
wise eligible as a process agent of appellant, the fact that 
such person was the judgment debtor in the principal ac¬ 
tion out of which the writ of garnishment issued readers 
the service improper and the judgment of condemnation in¬ 
valid. 

'3. Appellant did not enter a general appearance by its 
motion in the lower court, but if such motion constituted a 
general appearance, such appearance did not validate the 
prior proceedings. 

SUMMARY OF ARGUMENT. 

Marian Dusheck, upon whom the writ of garnishment was 
served, was not an agent of appellant within the meaning of 
the relevant section of Title 13, Section 103,1940 Code D. C., 
as judicially interpreted. 

If she were an agent of appellant, then her personal 
interest adverse to appellant rendered service upon her in¬ 
valid, even though within the letter of the statute. 
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Appellant’s motion to quash the service of the writ of gar¬ 
nishment and to vacate the judgment of condemnation 
thereon did not constitute a general appearance. Conced¬ 
ing, however, such to be the case, such general appearance 
did not relate back to validate the service of the original 
process or preclude the court from granting the relief 
sought. 

1 ARGUMENT. 

1. The Person Upon Whom the Writ of Garnishment Was 
Served Was 1 Not an Agent of Appellant Upon Whom Valid 
Service Could Be Made. 

Title 13, Section 103, 1940 D. C. Code, provides in para¬ 
graph one thereof that process against a foreign corpora¬ 
tion shall be served on the agent of such corporation or per¬ 
son conducting its business. Paragraph two of the above 
Code section provides that where the action grows out of a 
contract entered into or to be performed in whole or in part 
in the District of Columbia, or out of any tort committed 
! in said District, and where the corporation shall transact 
i business in the District without having a place of business 

i or resident agent, then service may be had upon not only 

i any officer or agent, but also upon any employee of the cor¬ 
poration. 

It thus appears that the second paragraph of the sec¬ 
tion involved broadens the base of service in that in addi¬ 
tion to an agent, an employee is also made eligible. Thus, 
Congress had in mind the distinction between an agent and 
an employee by adding the latter word to the subsequent 
section of the statute. 

i Clearly the action in the instant case did not arise from 
a contract or tort having local situs. Consequently it 
would seem that only an agent and not an employee was 
eligible for service. The person served in the instant case 
performed the duties of clerk, secretary and file clerk to 
the local sales manager. She could not in any real sense be 
described as an agent of the corporation. Her capacity 
was rather that of an employee. This Court has said in 
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interpreting the statute in Chase Bag Co. v. Munson Steam¬ 
ship Line, 54 App. D. C. 169, 295 Fed. 990: 

“The agent or person contemplated by the Code must 
be possessed of such authority as will justify the con- 
! elusion that his principal, by him, is in the District.’’ 

Surely the relationship of a secretary and file clerk to the 
local sales manager of a foreign corporation is not such a 
connection with the corporation as would justify the fore¬ 
going conclusion. 

2. If the Person Upon Whom Service Was Made Was 
Otherwise Eligible as a Process Agent of Appellant, the Fact 
that Such Person Was the Judgment Debtor in the Princi¬ 
pal Action Out of Which the Writ of Garnishment Issued 
Renders the Service Improper and the Judgment of Con¬ 
demnation Invalid. 

It is the essence of “due process” that appropriate no¬ 
tice be given of judicial action and an opportunity to be 
heard afforded. Consequently service must be accom¬ 
plished in a manner reasonably calculated to afford the 
party sued this constitutional protection. Operative Plas¬ 
terers, etc. Ass’n. v. Case, 68 App. D. C. 43, 93 Fed. (2d) 56. 
Whether in fact such notice is actually given is, of course, 
immaterial as long as the method of process be such that 
it might reasonably be expected to be given. In the instant 
case, however, the person served was the judgment debtor 
in the principal action, whose salary owing her by appellant 
was sought to be impounded for the payment of her debt. 
The interest of Duslieck was, therefore, adverse to that of 
her principal, inasmuch as the communication of her knowl¬ 
edge to her principal would result in the withholding of her 
salary from her. That her interest was in fact adverse is 
clear from the actualities of her conduct herein. 

It could not be seriously contended that if the president of 
a corporation having a claim against it filed suit thereon 
and caused himself to be served, a judgment resulting there¬ 
from would be valid, even though the method of service was 
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strictly within the letter of the statute. It has been held 
that where an officer assigned a claim against the corpora¬ 
tion and suit was brought in the name of the assignee, proc¬ 
ess being served upon the officer in question, the judgment 
resulting therefrom was invalid. Tortat v. Hardin Min . & 
Mfg. Co., Ill Fed. 426 (D. C. S. D. 1901). 

In Hirsch Bros, d Co. v. R. E. Kennington Co., 155 Miss. 
242, 124 So. 344, the following facts were involved: 

Kennington filed suit against Mr. and Mrs. C. W. Donnell 
in a Justice of the Peace Court in the City of Jackson, Mis¬ 
sissippi. They were served personally and a judgment was 
taken against them in September of 1924. Garnishment is¬ 
sued directed to Hirsch Bros., of Louisville, Kentucky. The 
writ was served on Donnell, as agent of Hirsch Bros., and 
a return of the sheriff so showed. Notice was sent by regis¬ 
tered mail to Hirsch Bros, in Louisville. In November, 
1924, a judgment was taken by default. Thereafter Hirsch 
Bros, sought by injunction to cancel the judgment. The 
lower court dismissed the bill. The upper court reversed, 
stating among other things: 

“It is next necessarv to consider whether or not Don- 
nell was an agent of the appellant upon whom process 
could be served in garnishment proceedings. Conced¬ 
ing, for the purpose of the setting up of this point, that 
Donnell had been and was authorized to represent ap¬ 
pellant in a transaction that admitted doing business 
in Mississippi (as to which we are not expressing an 
opinion here), was he a person upon whom a process 
could be served? It must be remembered that the judg¬ 
ment upon which the garnishment was founded was 
against him, and that the effect of the garnishment, if 
sustained, would operate to procure some other person 
to pay his debt. Therefore Donnell was adversely in¬ 
terested to his principals, Hirsch Bros. & Co., conced¬ 
ing him to be an agent of them for general purposes, 
and we think it would be improper to hold that he was 
an agent upon whom the garnishment process could be 
served. The general principle is that, where the agent is 
interested hostilely to the principal, communication or 
notice to the agent of facts is not notice to his principal. 
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This has been held in a number of cases in this state. 
See Cooper v. Robertson Investment Company, 117 Miss. 
108, 77 So. 953; Bank v. Leeton, 131 Miss. 324, 95 So. 
445; Scott County Milling Company v. Powers, 112 
Miss. 798, 73 So. f92. In the last syllabus to the case 
last mentioned it is said that, where an agent is inter¬ 
ested adversely to his prinicpal, his principal is not 
charged with knowledge of the agent’s transactions. 
Applying the principle to the fact before us, we think it 
must be said that Donnell was an interested person, 
and, as R. E. Kennington Company had procured a 
! judgment against him, they necessarily knew he was 
an interested person, and it was improper to serve the 
process upon him.” 

After quoting at length from Witchier v. Pizsutti, 276 
U. S. 13, the Court concluded: 

“It appears, therefore, to us that it was improbable 
that Donnell would communicate the fact of service 
made upon him to Hirsch Bros. & Co., and it appears 
that he, in fact, did not do so. We are therefore of the 
opinion that there was not such service of process as 
.warranted the rendition of the judgment against Hirsch 
Bros. & Co. in the garnishment proceeding.” 

In Personal Loan <C' Savings Bank v. Schuctt , 299 Ill. App. 
421; 20 X. E. (2d) 329, plaintiff obtained judgment against 
defendant and issued a garnishment thereon against Ad¬ 
vance Cleaners & Dyers, Inc. The writ was served upon the 
principal defendant, Mrs. Schuett, an employee of garnishee 
who did not deliver the garnishment demand or the sum¬ 
mons to any other employee or official of the garnishee, nor 
inform any other employee or official thereof. No appear¬ 
ance or answer was filed on the return date and a judg¬ 
ment of default was entered. Thereafter the garnishee filed 
a petition to vacate the judgment. The Court, upholding 
the garnishee made the following statement: 

“Service of process against a corporation on an 
officer whose relation to the claim in suit is such as to 
make it to his or her interest to suppress the fact of 
1 service is unauthorized, through the person served is 
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within the terms of the statute authorizing the service, 
(citing eases) * * # It would be unconscionable to per¬ 
mit the judgment against the garnishee to stand, com¬ 
pelling it to pay the debt of another without first hav¬ 
ing been allowed its day in court.” 

John IF. Masnry Jo Son v. Loictlicr, and Cook Paint and 
Varnish Co., 300 X. AY. 866 (Advance Sheets December 2, 
1941), decided by the Michigan Supreme Court, involved 
a garnishment of one Lowther’s salary due from defendant, 
a Delaware corporation. Service was made upon Lowther 
individually and as agent for his employer company, but he 
did not deliver it to the company. Judgment by default 
ensued. A motion to set aside the judgment was denied by 
the court below. The Michigan Statute provided: 

“In all cases where a suit is brought against a 
foreign corporation, process may be served upon any 
officer or agent of such corporation within this state, 
and any person representing such corporation in any 
capacity, shall be deemed an agent within the meaning 
of this section.” 

Upon appeal the court in reversing judgement, among 
other things said: 

“This precise question as to the validity of service 
of garnishee summons upon the principal defendant in 
his capacity as agent of the garnishee defendant, a 
foreign corporation, has never, so far as we can ascer¬ 
tain, been before this court. However, the rule prop¬ 
erly applicable to such situation was enunciated in the 
case of Atwood v. Sault Ste. Marie Light, Heat & 
Power Co., 148 Mich. 224. In that case one Goltra 
was secretary and assistant treasurer of defendant 
company. He held an alleged claim against defendant 
arising out of a contract for personal services. He 
assigned such claim to plaintiff Atwood, who began 
suit, and service was made on Goltra as an officer of 
defendant. Xo apparance being filed, default judg¬ 
ment was entered. On appeal defendant contended 
that ‘service was invalid, for the reason that, 
the claim sued upon being one assigned by John X. 
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Goltra, service upon him was unauthorized.’ In re¬ 
versing the judgement Mr. Justice Montgomery said 
pp. 225, 226: ‘John X. Goltra was an officer of the com¬ 
pany upon which service could be made under the stat¬ 
ute. But it is established by authority—if authority 
of a rule so manifestly just were needed—that even 
though a person is within the terms of a statute, if his 
relation to the plaintiff or the claim in suit is such as to 
make it to his interest to suppress the fact of service, 
such service is unauthorized. Buck v. Manufacturing 
Co., 4 Allen (Mass.) 357; St. Louis, etc., Coal & Min¬ 
ing Co. v. Edwards, 103 Ill. 472.’ See also North Brit¬ 
ish and Mercantile Insurance Company v. Storms, 6 
Tex. Civ. App. 659 (24 S. W. 1122); Walsh v. Com¬ 
mercial Vehicle Motors Co., 20 Ohio N. P. (N. S.) 159; 
Tortat v. Hardin Mining & Manfaeturing Co., Ill Fed. 
426; Consolidated Iron & Steel Co. v. Maumee Iron & 
Steel Co. (C. C. A.) 284 Fed. 551; George v. American 

Ginning Co., 46 S. C., 1 (24 S. F. 41).'” 

# * # • * 

“The general rule as established by the great weight 
of authority was expressed in People ex. rel. Laffertv 
v. Feieke, 252 Ill. 420, 96 N. E. 1054, as follows: ‘The 
rule to be deduced from these cases is that where one 
occupies a fiduciary or representative relation to a per¬ 
son or subject matter to be affected by an action or pro¬ 
ceeding, either as a party or otherwise, antagonistic 
to the interest of others represented by him, service of 
jurisdictional process on such representative will con¬ 
fer no jurisdiction, even though the statute expressly 
provides for service on one in such relation.” 

# # # # # 

“To hold in the present case that the service of gar¬ 
nishment writ upon the defendant Lowther in his ca¬ 
pacity as agent of the garnishee defendant, a foreign 
corporation, would establish a precedent, opening wide 
the door for the perpetration of fraud and maladmin¬ 
istration of justice. 

“For reasons above stated, we conclude that service 
of the writ of garnishment upon defendant Lowther as 
agent of the garnishee defendant was unauthorized 
and conferred no jurisdiction over the garnishee de¬ 
fendant. The default judgment based upon such un¬ 
authorized service is, therefore, void.” 
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See also Consolidated Iron & Steel Co. v. Maumee Iron 
Co., 284 Fed. 550 (C. C. A. 8th 1922). 

3. Appellant Did Not Enter a General Appearance by Its 
Motion in the Lower Court, but if Such Motion Constituted 
a General Appearance, Such Appearance Did Not Validate 
the Prior Proceedings. 

Appellant’s motion was made after the entry of judgment 
and was directed solely to the invalidity of the process upon 
which the judgment was entered. It was, in fact, though 
not so designated, a special appearance. 

Assuming arguendo that it constituted a general appear¬ 
ance, many courts have held that inasmuch as a general ap¬ 
pearance is of no greater effect than the service of process 
or notice, and confers jurisdiction only as of the time it 
was made, and that since a judgment originally void for 
lack of process or service cannot be validated by a subse¬ 
quent proper service, the appearance can have no effect to 
validate a judgment previously rendered without jurisdic¬ 
tion. 

Bunnell v. Wynns. 56 Pac. (2) 267; (Cal. 1936). 

State v. District Court, etc., 273 Pac. 659; 51 New 206. 

Gallagher v. National Non partisan League, 205 N. W. 
674; 53 N. D. 238. 

Harrell v. Welstead, 206 N. C-, 817, 175 S. E., 283 
(1934). 

As was said in State v. District Court, supra, 

“It is self-evident that such an appearance could not 
relate back to the date of the rendition of the so-called 
judgement so as to vitalize that which never had life.’’ 

Appellant despite a general appearance retains such 
rights or grounds as it may have had for vacating a judg¬ 
ment had service been effectively obtained. 

Morgan v. Stevens, 223 Pac. 365; 101 Okla. 116. 
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And the Court is not prevented from determining whether 
or not the judgment should be set aside because it was ren¬ 
dered without proper service of process upon defendant. 

Ex parte Moisten, 227 Ala. 183,149 So. 213 (1933). 

Fried v. First National Bank, 176 Pac. 909; 74 
Okla. 87. 

In State ex rel. Livingston v. Superior Court, 175 Wash. 
405, 27 Pac. (2) 729, the Court said: 

“To follow respondent’s reasoning in this respect 

i would be to hold that one could never challenge the jur¬ 
isdiction to issue a writ of attachment or garnishment 
without thereby appearing generally in the cause. 

i There seem to be cases so holding, but the majority 
rule, and we think the better and general rule is to the 
eontrarv.” 

On the question of whether the appearance in the instant 
case was general or special, see the dissent of Chief Justice 
Groner in Maiming v. Furr , 62 App. D. C. 281, 66 Fed. (2) 
S07 and the trend of the law as indicated by Federal Rule 
of Civil Procedure 12 (b). 

CONCLUSION. 

The record shows appellant was entirely without knowl¬ 
edge or notice of the pendency of the garnishment proceed¬ 
ings and the entry of the judgment of condemnation until 
notified under date of December 15, 1941, by appellee’s at¬ 
torney. In the meantime the principal judgment defendant 
had been discharged from its service and paid in full. 

If the judgment in the instant case were upheld, gar¬ 
nishees similar to appellant would be at the complete mercy 
of judgment holders. The Marshal would be directed to 
serve the writ on the principal defendant and a judgment 
of Condemnation by default and without notice to the gar¬ 
nishee would follow almost with absolute certainty. Ap- 
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pellant never had its day in court and never under the cir¬ 
cumstances, as a practical matter, had the slightest oppor¬ 
tunity therefor. For the foregoing reasons it is respect¬ 
fully urged that the judgment below be reversed. 

Respectfully submitted, 

Walter N. Tobriner, 
Attorney for Appellant , 
Suite 932, Southern Build¬ 
ing, Washington, D. C. 
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Memorandum 


Nov. 27,1941 
M 134, P 227 
Judge Mattingly 


Judgment of condemnation vs. credits of 
Deft, in hand of Garnishee, Encyclopedia 
Brittanica, Inc., in sum of $63.76 and 
$42.63,Total $106.39. 
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Filed Dec. 27, 1941 

3 Motion to Quash Service of Writ of Garnishment and 

to Vacate .Judgment Against Garnishee, Encyclo¬ 
pedia Brittanica, Inc. 

Now conies Encyclopedia Brittanica, Inc., a corporation, 
by its attorneys, and moves the Court to quash the writ of 
garnishment issued herein on the fourth day of November, 
1941, and directed to it, purporting to attach the credits of 
one Marion Dusheck, and to vacate judgment of condemna¬ 
tion entered thereon on the 27th day of November, 1941, and 
assigns the following as grounds for said Motion: 

1. The said Marion Dusheck, upon whom said writ of gar¬ 
nishment was served, was not an agent of said corporation 
foi* the purpose of accepting service, in that: 

(a) She was a subordinate and inferior employee of said 
corporation. 

(b) She was the principal defendant in the above entitled 
suit and therefore had an interest adverse to said garnishee 

corporation. 

4 1 2. Said principal debtor did not in fact disclose 

to defendant corporation, through its agent, the ser¬ 
vice of said writ upon her or her answer thereto in the name 
of said corporation, and defendant corporation did not have 
notice or knowledge of said service or the rendition of the 
judgment against it until said principal debtor had left its 
se'rvce and had been paid in full as appears from the affi¬ 
davits attached hereto. 

3. And for other grounds appearing of record herein. 

TOBRINER, GRAHAM, BREZ & TOBRINER 

1 by (Signed) WALTER N. TOBRINER 

i Attorneys for Encyclopedia 

Brittanica . Inc., 

Suite 932, Southern Building, 
Washington, D. C. 

«*•••••••• 
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6 Affidavit in Support of Motion to Quash Service of 

Writ of Garnishment and to Vacate Judgment 
Against Garnishee , Encyclopedia Brittanica, Inc. 

District of Columbia, to wit: 

I, Howard S. Van Voorhies, being first duly sworn, on my 
oath depose and say that I am the local sales manager and 
agent in charge of Encyclopedia Brittanica, Inc., a corpora¬ 
tion, having offices in The Evening Star Building, 11th and 
Pennsylvania Avenue, Northwest in the City of Washing¬ 
ton, District of Columbia. 

That Marion Dusheck, the principal defendant herein, 
was employed as secretary and clerk to me, but is no longer 
in the employ of said garnishee corporation, her services 
having been terminated on the 19th day of November, 1941; 
that through knowledge acquired long subsequent to the 
event, I have been advised, and upon such information aver 
and say, that on, to wit, the fourth day of November, 

7 1941, there was issued out of this Court in the above 
entitled proceeding, a writ of garnishment directed 

to Encyclopedia Brittanica, Inc., attaching any property 
or credits of principal defendant herein, Marion Duselieck, 
and that said writ was served purportedly upon said En¬ 
cyclopedia Brittanica, Inc. by leaving a copy of writ, inter¬ 
rogatories and notices with M. Dusheck, Agt., upon the 7th 
day of November, 1941, as appears from the return of the 
Marshal upon said attachment; that on said date this affiant 
and all other agents and employees of the garnishee cor¬ 
poration were out of said office, being at a sales meeting in 
Philadelphia, Pennsylvania; that the only person in said 
office at the time of said service was the said principal de¬ 
fendant, Marion Dusheck, being the same M. Dusheck, Agt. 
as appears upon the return of said Marshal; that the an¬ 
swers to the interrogatories attached to said writ of gar¬ 
nishment admitting credits due the said principal defen¬ 
dant were executed purportedly on its behalf by the said 
Marion Dusheck, the principal defendant, and filed herein 
on the 18th day of November, 1941. 




That this affiant had no knowledge of the service of said 
writ nor did any other agent, servant or employee of said 
Encyclopedia Brittanica, Inc., have such notice or knowl¬ 
edge until after the rendition of said judgment of condemna¬ 
tion, the same being entered on the 27th day of November, 
1941; that said defendant corporation had paid unto the 
said principal defendant all money owing to her prior 

8 to receiving written notice from the attornev for 
plaintiff herein, dated December 15,1941, that a judg¬ 
ment of condemnation had been rendered against it. 

(Signed) HOWARD S. VAN VOORHIES 

Subscribed and sworn to before me this 22nd day of De¬ 
cember, 1941. 

(Signed) FREDERICK G. UMHAU 

Notary Public in and for the 
(Seal) District of Columbia. 

*** #####*# 

9 Supplemental Affidavit in Support of Motion to 
Quash Service of Writ of Garnishment and to Vacate 
Judgment Against Garnishee. Encyclopedia Brit¬ 
tanica, Inc. 

District of Columbia, to wit: 

I, Howard S. Van Voorhies, being first duly sworn, on 
my oath depose and say that I am the local sales manager 
and agent in charge of Encyclopedia Brittanica, Inc., a cor¬ 
poration, having offices in The Evening Star Building, 11th 
and Pennsylvania Avenue, Northwest, in the City of Wash¬ 
ington, District of Columbia. 

That the said Marion Dusheck referred to by me in an 
Affidavit attached hereto, executed on the 22nd dav of De- 
ceinber, 1941, was not authorized as an agent of the gar¬ 
nishee corporation, Eneycloepdia Brittanica, Inc., to accept 
service of the writ of garnishment issued herein or to make 
answer thereto in the name of the said corporation; that the 
said Marion Dusheck was an inferior and subordi- 
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10 nate employee of said corporation, her duties consist¬ 
ing of that of a stenographer and file clerk; that this 

affiant, together with the assistant manager of the said gar¬ 
nishee corporation, were in the City of Washington and at 
the office of said corporation on the fourth, fifth, and part 
of the sixth day of November, 1941, and this affiant re¬ 
turned to this city and to the office of said corporation on 
the tenth day of November, 1941, and has been in said city 
and office at all times subsequent thereto and could have 
been served with the writ of garnishment herein on the 
fourth, fifth and sixth days of November, 1941, on the tenth 
day of November, 1941, and on all days subsequent thereto. 

(Signed) H. W. VAN VOORHIES 

Subscribed and sworn to before me this 24th day of De¬ 
cember, 1941. 

(Signed) FREDERICK G. UMHAU 

Notary Public in and for the 
(Seal) District of Columbia. 

11 Endorsed: Filed Nov. 18, 1941 

Copy 

In the Municipal Court of the District of Columbia 
Northwest Corner—1th and E Streets NW. 


No. 404-266 

Frank H. Shannon, Plaintiff 
vs. 

Marion Dusheck, Defendant 

The President of the United States, to the Marshal for said 
District, Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
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of value sufficient to satisfy the plaintiff’s recovery against 
deft, in this Court in the above-entitled cause before this 
Honorable Court, on the 23rd day of October, 1941, of 
$108.80 with interest from May 25, 1941 for money payable 
to plf. by the defendant, and $10.00 for costs of suit, and 
the same, so attached, safely keep and have before said 
Court, on or before the tenth day, occurring after the execu¬ 
tion: of this writ, that the same may be condemned unless 
sufficient cause be shown to the contrary; and, if said goods, 
chattels, or credits be attached in the hands or possession 
of any person or persons other than the defendant, notify 
such person or persons of such seizure, and warn him to 
appear before said Court, within the time aforesaid, to 
show cause why the same should not be condemned and 
execution thereof had according to law. And have then 
and there this writ, so indorsed as to show when and how 
you have executed it. 

AYitness The Honorable., presiding Judge 

of the said Court, the Xov. 4, 1941 day of., A. D. 

19.. 

I BLANCHE NEFF, 

Clerk. 

By..., 

Assistant Clerk. 


Notice 


11-4, 1941 

To Encyclopaedia Brittanica, Inc., a corporation, Evening 
Star Building, 11th and Pennsylvania Avenue, N. W., 
Garnishee 

You are hereby notified that any property or credits of 
Marion Duslieck in your hands are seized by virtue of the 
foregoing writ of attachment, and you are hereby warned 
to appear in said Court, on or before the tenth day, after 
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service hereof, and show cause, if any there be, why the 
property or credits so attached should not be condemned 
and execution thereof had. 

JOHN B. COLPOYS 
U. S. Marshal. 

Bv T. L. DOYLE 
Deputy. 

Received Nov. 4, 1941 U. S. Marshal 

Endorsed on Back: No. 404266 Frank H. Shannon vs. 
Marion Dusheck Attachment on a Judgment Issued 

., 19.. Attached credits in the hands of 

Encyclopaedia Britannica, Inc. and served M. Dusheck, Agt. 
with copies of this Writ, Interrogatories, and Notices as 
Garnishee of Defendant 11-7, 1941 John B. Colpovs, Mar¬ 


shal. By H. E. Hodges, Deputy., 19.. 

Judgment.. Judge. 4:35 

P. M. 


To Encyclopaedia Britannica, Inc., a corporation, Evening 
Star Building, lltli and Pennsylvania Avenue, N. W., 
Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service thereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

(signed) JACK POL1TZ 

Attorney for Plaintiff 
1010 Vermont Avenue, N. W. 


Interrogatories to be Answered by Garnishee 


1st. Were you at the time of the service of the annexed 
writ of attachment, or have you been between the time of 
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such service and the filing of your answer to this interroga¬ 
tory indebted to the defendant, and, if so, how, and in 
what amount ? 

Answer Yes. $63.76 

2d. Had you at the time of the service of the annexed 
writ of attachment, or have you had between the time of 
such service and the filing of your answer to this interroga- 
torv, anv goods, chattels, or credits of the defendant in vour 
possession or charge, and, if so, what? 

Answer Yes—$42.63 

3rd. What salary do you pay the defendant? 

Ans. 7~)C per hour. 

4th. When is the defendant paid? 

Ans. Every other Saturday. 

' ENCYCLOPAEDIA BRITANNICA, INC. 

per MARIAN DUSHECK 

Subscribed and sworn to before me this IStli dav of No- 

•> 

vember, 1941. 

BLANCHE NEFF, 

(Seal) Clerk 

12 Memorandum 

Feb. 18, 1942 
M 134, P 320 
Judge Mattinglv 

Motion of Encyclopaedia Britannica, Inc., a corp., Gar¬ 
nishee of deft, to quash Writ of Attachment and to Vacate 
Judgment Entered herein on 11/27/41 Overruled, after 
Hearing. 

13 Statement of Points on Which Petitioner 

i Intends to Rely on Appeal 

Filed Feb. 21, 1942 

1. The person upon whom the writ of garnishment was 
served was not an agent of petitioner upon whom valid 
service could be made. 
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2. Conceding the person upon whom the writ was served 
to be otherwise eligible as an agent of petitioner upon whom 
process could be served, the fact that said person was the 
judgment debtor in the principal action out of which the 
writ of garnishment issued, renders the service improper 
and the judgment of condemnation invalid. 

(signed) WALTER N. TOBRINER 

Attorney for Encyclopaedia 
Britannica, Inc., 

Suite 932, Southern Build¬ 
ing, Wash., D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8186 


ENCYCLOPEDIA BRITTANICA, INC., A 
CORPORATION, Appellant , 

v. 

FRANK H. SHANNON, Appellee. 


Appeal from the Municipal Court of the 
District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The statement of the case contained in appellant’s brief 
is substantially correct with the exception that at no time 
was it admitted by the appellee or his counsel that H. S. 
Van Voorhies, the name mentioned in the affidavits set 
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forth in appellant’s appendix 3 and 4 was the local sales 
manager and agent in charge of appellant, although it was 
admitted that the judgment debtor, at the time of service 
of the writ of garnishment, was conducting the appellant's 
business, since the affidavit of H. S. Van Voorliies states 
that lie and all others connected with the office, with the ex¬ 
ception of the judgment debtor, were in Philadelphia and 
the judgment debtor was left in charge of the business of 
the appellant corporation. 

Further, it is not admitted that the lower Court in over¬ 
ruling the appellant's motion (appellant's appendix G) 
stated! orally that the situation seemed unfair, but in fact 
the lower court did state that it felt bound by the provisions 
of the District of Columbia Code to hold in favor of the 
appellee, otherwise, all of the record necessary to a consid¬ 
eration of this case is printed as the appendix to the appel¬ 
lant’s brief and for that reason this brief will not contain 
an appendix, and all references to the appendix that may 
hereafter be made refer to the appendix contained in appel¬ 
lant's |brief. In order to preserve the continuity of argu¬ 
ment appellee will follow the summary of argument con¬ 
tained in appellant’s brief. 

| SUMMARY OF ARGUMENT. 

1. It; was admitted by the affidavits of II. S. Van Voorliies 
(appendix G, 7, S, 0 and 10) that Marion Dusheek, judgment 
debtor, upon whom the writ of garnishment was served, 
was the agent and employee of the appellant corporation 
and person conducting its business within the meaning of 
Title 13, Section 103, 1940 Code I). C. and she was the only 
person upon whom the writ of garnishment could have been 
served,! for as the affidavits of H. S. Van Voorliies states 
(appendix G and 7) no one else was in the office of the appel¬ 
lant corporation at the time the said service of the writ of 
garnishment was made. 
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2. The said Marion Dusheck, judgment debtor was not 
only legally and properly served through the office of the 
United States Marshal for the District of Columbia, but 
the record of this case shows that after having been dulv 
served with said writ of garnishment that the same was 
properly answered under oath and filed with the Clerk’s 
Office of the Municipal Court for the District of Columbia. 


3. This is not a case wherein fraud or collusion was 
proven or shown to have existed between the judgment 
debtor and judgment creditor, in having said writ of gar¬ 
nishment served upon the judgment debtor in order to ob¬ 
tain a judgment against the appellant corporation. The 
facts in this case clearly show a judgment duly obtained 
and as has been admitted by the appellant corporation the 
judgment debtor was the only agent and employee in charge 
of the business of the appellant corporation at the time and 
on the date when the writ of garnishment was served. 


4. The appellant corporation, through its attorney, did 
not enter a special appearance, nor did the appellant’s mo¬ 
tion to (piash service of writ of garnishment and vacate 
judgment against said garnishee state that the motion was 
being made specially or counsel was appearing specially 
for the purpose of such motion and none other, etc*., but in 
fact the records show that the appellant corporation, 
through its attorney, entered a general appearance, as is 
noted by the appellant’s motion (appendix 3) and by reason 
of such general appearance waived the objection raised by 
said motion. 


5. It is not denied by the appellant corporation that the 
amount answered in the garnishment by the said judgment 
debtor was correct, therefore, it must be taken as true that 
the sum of $106.39 was due and owing to Marion Dusheck, 
judgment debtor, by the appellant corporation, at the time 
the answer to the garnishment was filed with the Clerk of 
the Municipal Court for the District of Columbia. 
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ARGUMENT. 

It was admitted by the affidavits of H. S. Van Voorhies that 
Marion Dusheck, judgment debtor, upon whom the writ 
of garnishment was served, was the agent and employee 
of the appellant corporation and person conducting its 
business within the meaning of Title 13, section 103, 
1940 Code D. C. and she was the only person upon whom 
the writ of garnishment could have been served, for as 
the affidavits of H. S. Van Voorhies state no one else 
was in the office of the appellant corporation at the 
time the said service of the writ of garnishment was 
made. 

The question of statutory construction is fully discussed 
in the case of Ohio National Bank v. Berlin , 26 App. D. C. 
218, wherein the Court particularly stresses the fact that 
the intent of the legislature is to be found in the language 
that it has used; and, where the language is clear, it is not 
for the court to say that it shall be construed to embrace 
cases not specifically included, merely because no good rea¬ 
son can be assigned why they were omitted from the pro¬ 
visions of the statutes. 

The case of Chase Bag Cow pang v. Munson Steamship 
Line . 54 App. D. C. 169, 295 Fed. 990, cited by the appellant, 
concerns the question of “doing business’’ in the District 
as contemplated under Section 1537 of the old D. C. Code. 
There was no point raised at the hearing of the case at bar 
as to whether or not the garnishee appellant was doing 
business in the District of Columbia to be amenable to ser¬ 
vice of process, therefore, it is being questioned or raised 
for the first time in the brief of the appellant and is with¬ 
out merit at this late date. 

The Court’s attention is particularly directed to the fact 
that the general principles of law concerning the question 
involved does not concern this particular case, as this case 
must stand on the merits of the facts and matters that are 
particularly called to its attention for consideration. 


■P 

0 

The Court will note that on page 3 of the appellant’s brief 
the statute involved is set forth and at the bottom of the 
page it is stated: 

“In actions against foreign corporations doing busi¬ 
ness in the District all process may be served on the 
agent of such corporation or person conducting its 
business, or, in case he is absent and can not be found, 
by tearing a copy at the principal place of business in 
the District, or if there be no such place of business by 
tearing the same at the place of business or residence 
of such agent in said District, and such service shall be 
effectual to bring tlie corporation before the court.” 

There is a distinction to be made between what has hap¬ 
pened in this particular case and what could have happened. 
The D. C. Code states that all process may be served upon 
the agent of such corporation or person conducting its busi¬ 
ness or in case he is absent and can not be found bv leaving 
a copy at the principal place of business in the District. 
Certainly it cannot be argued that if a copy could have been 
left at the principal place of business and instead the only 
person left in charge, who in this case was the judgment 
debtor, was served, as the record shows, then the service 
must be considered good and the fact that the only person 
in charge happened to be the judgment debtor is no reason 
to set aside such service, unless as has been intimated by 
the number of cases mentioned in the appellant’s brief fraud 
existed therein, but the appellant can not show fraud, for 
the record is devoid of any Bill of Exceptions showing what 
took place at the hearing before Judge Mattingly and since 
no fraud is alleged this Court must consider the service 
good for all purposes since the letter of the statute was fol¬ 
lowed. 

The appellant clearly argues the position of the appellee, 
for the court will note by the service in this case the Deputy 
United States Marshal who made the service followed the 
Section of the Code which has been hereinbefore quoted, 
and more particularly as has been stated by the appellant 
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through II. S. Van Yoorhies that the entire office left for 
Philadelphia and the only person who was left in charge 
of the office to conduct the business of the appellant was 
the judgment debtor, therefore, the appellant itself makes 
such a statement and the same is under oath, cannot com¬ 
plain of the service had in this particular case for the appel¬ 
lant placed itself in the position where it held out the said 
judgment debtor as its sole agent and also the only person 
in the office upon whom service could have been made, and 
if the appellant placed the judgment debtor in such position 
of authority as she was in this particular instance, then the 
appellant cannot complain of the service. 

The said Marion Dusheck, judgment debtor, was not only 
legally and properly served through the office of the 
United States Marshal for the District of Columbia, 
but the record of this case shows that after having been 
duly served with said writ of garnishment that the 
same was properly answered under oath and filed with 
the clerk’s office of the Municipal Court for the District 
of Columbia. 

Ini the case of United States Fidelity <(’• Guaranty Com¬ 
pany v. Thomas F. Wrenn, 07 App. D. C. 94 (65 \Y. L. R. 
353), the court stated with reference to whether the service 
of the writ of garnishment upon the plaintiff was legal and 
effective that Section 445 of the District Code provides for 
the issuance of writs of attachments “to be levied upon so 
much of the lands, tenements, goods, chattels, and credits 
of the defendant as may be necessary to satisfy the claim 
of the plaintiff.” 

Section 446 requires “the marshal to serve notice on the 
defendant, if he be found in the District, and on any person 
in whose possession any property or credits of the defen¬ 
dant may be attached to appear in said court, * * * and show 
cause * * * why the property so attached should not be con¬ 
demned.” 
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Section 452 provides in part that the attachment may be 
levied upon defendant’s personal chattels, whether in the 
debtor’s or a third person’s possession and upon his credits 
in the hands of a third person, whether due and payable or 
not. 

The court went on to state further, “We think the intent 
of Section 44G is to make it clear that the property of the 
defendant may be attached even in the hands of third per¬ 
sons, as well as in the defendant’s, and does not limit the 
right to such cases. In our opinion the attachment in this 
case was properly levied, and the court did not err in re¬ 
fusing to quash it.” 

So that, as far as the District of Columbia is concerned, 
there is no authority in this jurisdiction that this service 
is bad because the agent happened to be the defendant. 

The appellant cites the case of Operative Plasterers , etc. 
Association v. Case. 6$ App. D. C. 43, 93 Fed. (2) 50, 
wherein the Court of Appeals held that since the North 
Carolina judgment was held valid it would be valid in the 
District of Columbia under the due process clause of the 
United States Constitution, since no constitutional right 
had been impaired by subjecting the appellant association 
to suit as an entity and the appellant association having 
been subjected to jurisdiction by service of process upon a 
proper representative. 

In the case at bar we are certainly not concerned with 
such a situation, and if we were it is apparent from the find¬ 
ing of the Court of Appeals that since the process was 
proper that the judgment of the lower court is therefore 
sustained. The judgment debtor was the only one in the 
office at the time that could have been served with the writ 
of garnishment. That should be in itself sufficient admis¬ 
sion that the service was proper. However, had the situa¬ 
tion been that others were in the office and in the face thereof 
served Marion Dusheck, then, there might be proper 
ground for inference and suggestion to this Court that 
there was collusion between the appellee and the judgment 
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debtor, and if this situation had been found to exist at the 
hearing before Judge Mattingly in the Municipal Court I 
am sure the Court would have taken cognizance of the same 
and held in favor of the appellant, but such was not the case, 
for it is admitted, as shown by the record of the appellant, 
not only was the service proper but there was no allegations 
of collusion or attempt to serve the judgment debtor at a 
time when there was no one else in the office. The facts dis¬ 


closed at the hearing before Judge Mattingly were that the 
writ of garnishment was filed through the Clerk's office of 
the Municipal Court and directed to the United States Mar¬ 
shal for the District of Columbia for service of the same 


upon the appellant. The Deputy United States Marshal 
who made the service explained in his testimony before 
Judge Mattingly what action he took upon receipt of the 
writ of garnishment for service upon the appellant. There¬ 
upon, His Honor Judge Mattingly being satisfied that the 
proper procedure was followed and good service was had 
upon the appellant, and after argument by counsel, ex¬ 
pressed his finding for the appellee. 


This is not a case wherein fraud or collusion was proven or 
shown to have existed between the judgment debtor 
and judgment creditor, in having said writ of garnish¬ 
ment served upon the judgment debtor in order to ob¬ 
tain a judgment against the appellant corporation. The 
facts in this case clearly show a judgment duly obtained 
and as has been admitted by the appellant corporation 
the judgment debtor was the only agent and employee 
in charge of the business of the appellant corporation 
at the time and on the date when the writ of garnish¬ 
ment was served. 

In the case of Tort at v. Hardin Min. & Mfg. Co.. Ill Fed. 
426 (D. C. S. D. 1901), the facts showed no consideration 
for the assigning of the claim involved therein and further 
showed that the judgment debtor had service made upon 
himself as the Director of the Hardin Min. & Mfg. Co. The 
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Court held: “This circumlocution could give no validity 
to the service. It was and is void.” These facts certainly 
do not cover the case at bar since the judgment was prop¬ 
erly obtained and the record shows no conspiracy on the 
part of tlie appellee and judgment debtor. 

The appellant cites the case of Hirsch Bros. <& Co. v. R. 
K. Kenniugton Co., 155 Miss. 242, 124 So. 344, wherein a 
special state statute, namely section 4507, Hemingway’s 
Code 1927, is involved. The facts disclosed that an attach¬ 
ment was made upon the judgment debtor, who in fact was 
indebted to the garnishee and some attorney came into the 
case on behalf of the garnishee, who had never been re¬ 
tained by it and such appearance in its behalf was wholly 
unauthorized by the garnishee. There was a further ques¬ 
tion raised that the garnishee was doing business in the 
State of Mississippi. The Court found that the attorney 
was not retained by the garnishee and therefore the judg¬ 
ment was set aside. 

In this case as well as others cited by the appellant the 
court will note that fraud and collusion between the parties 
appeared in the record and for that reason the courts did 
not permit such judgments to stand, but nowhere in the 
record, as has been stated before, can there be shown any 
fraud, misrepresentation or collusion of any kind between 
the judgment creditor and judgment debtor in the case at 
bar to prompt the setting aside of the judgment of condem¬ 
nation entered herein. 

In the case of Consolidated lron& Steel Company v. Mau¬ 
mee Iron Co., 2S4 Fed. 550 (C. C. A. 8th 1922) the court was 
concerned with the legal proposition of “doing business.” 
That is not the question involved in this case. 

A number of cases cited by appellant in its brief do not 
appertain or approve the position taken by it, as in those 
particular cases the courts set aside judgments that were 
obtained by fraud, misrepresentation or by the assigning 
of claims without consideration. The appellant further 
cites cases in which judgment debtors were served with 
papers and either kept them from their principles, or by 
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their actions aided and assisted judgments to "be taken 
against their principles, but that certainly is not the situa¬ 
tion here, as the very letter of the Statute, Title 13, Section 
103 of the 1040 1). C. Code was followed in every detail. 

The appellant corporation, through its attorney, did not 
I enter a special appearance, nor did the appellant’s mo¬ 
tion to quash service of writ of garnishment and vacate 
judgment against said garnishee state that the motion 
iwas being made specially or counsel was appearing 
(specially for the purpose of such motion and none other, 
letc., but in fact the records show that the appellant 
corporation, through its attorney, entered a general 
appearance as is noted by the appellant’s motion and 
by reason of such general appearance waived the ob¬ 
jection raised by said motion. 

The Court will note from the appellant’s appendix 3 
headed ‘‘Motion to Quash Service of Writ of Garnishment 
and !to Vacate Judgment Against Garnishee, Encyclopedia 
Brittaniea, Inc.”, appellant herein, that a special appear¬ 
ance for the purpose of arguing the said motion was not 
mad<-. but in fact a general appearance was entered, not 
only by the wording of the motion itself but in the signa¬ 
ture of counsel for the appellant. A reading of said motion 
is all that is necessary to determine the question. 

However, the Court’s attention is directed to the case 
of Manning v. Furr , 62 App. D. C. 281, 66 Fed. (2) 807, 61 
\Y. L. R., page 617, wherein the Court held that it is ele¬ 
mentary that, “A defendant appearing specially to object 
to the jurisdiction of the court must, as a general rule, keep 
out of court for all other purposes. In other words he must 
limit his appearance to that particular question or he will 
be held to have appeared generally and to have waived the 
objection.” (4 C. J. 1318) 

The appellant states on page 12 of his brief on the ques¬ 
tion of whether the appearance in the instant case was gen¬ 
eral or special, “See the dissent of Chief Justice Groner in 
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Manning v. Furr/’ the ease cited hereinbefore. In reply to 
this suggestion particularly direct the court’s attention to 
what Chief Justice Groner had to say, and it will be noted 
he commented that the defendant should not be penalized 
because of the added ground, “and for other matters ap¬ 
parent on the face of the record,” but it will be noted in 
the body of the motion itself it is clearly and specifically 
stated that the motion and appearance was special and for 
that purpose and none other, but nowhere in the motion of 
the appellant herein can be found any such expression as, 
“appearing specially for the purpose of this motion and 
none other,” nor does the attorney for the appellant sign 
his name as appearing specially for the purpose of the mo¬ 
tion and none other, but in fact signed his name, “Attor¬ 
neys for Encyclopedia Brittanica, Inc.”, appellant, so by 
what stretch of the imagination can counsel for the appel¬ 
lant possibly state on behalf of the appellant that the mo¬ 
tion and appearance was made specially for that purpose 
alone. If the appellant intended such special appearance he 
could have verv easily stated it. 

Further, the Municipal Court for the District of Columbia 
has never adopted the Federal Rules of Civil Procedure, 
more especially so in view of the fact that it is a class B case 
involving an amount less than $500.00. 

It is not denied by the appellant corporation that the 
amount answered in the garnishment by the said judg¬ 
ment debtor was correct, therefore, it must be taken 
as true that the sum of $106.39 was due and owing to 
Marion Dusheck, judgment debtor, by the appellant 
corporation, at the time the answer to the garnishment 
was filed with the clerk of the Municipal Court for the 
District of Columbia. 

The record, as noted by appellant’s appendix throughout, 
does not deny the amount of $106.39 being due the judg¬ 
ment debtor at the time when the garnishment was duly an¬ 
swered and filed with the Clerk of the Municipal Court for 
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the District of Columbia, so that the appellant and appellee 
agree on the amount due and owing as being correct, there¬ 
fore, no argument concerning the same. 

Counsel for the appellant on page 9 of the appendix 
states, “Conceding the person upon whom the writ was 
served to be otherwise eligible as an agent of petitioner 
upon whom process could be served * # V’ This par¬ 
ticular wording is underlined to the Court’s attention for 
the reason that it is an admission that the judgment debtor 
was an agent of the appellant corporation, and as has been 
hereinbefore quoted our Court of Appeals has never found 
any objection to the service of a garnishment upon such 
person merely because of their connection with the cases 
as either party plaintiff or defendant. It would appear 
from the said statement that counsel must have overlooked 
the fact that such admission had been made or else lie would 
not have argued as noted by his brief that the judgment 
debtor was not an agent. 

CONCLUSION. 

The Statute in question, Title 13, Section 103 of the 1940 
D. C. Code, paragraph 1, answers the entire question in this 
case, that the service of the writ of garnishment was proper 
and so far as the answer to the garnishment is concerned it 
was never denied that the appellant was indebted to judg¬ 
ment debtor in amount stated, so that even if the garnish¬ 
ment had been served upon H. S. Van Voorhies, or any 
other person connected with the appellant, the answer 
would have still been the same. 

It is therefore respectfully submitted that no error was 
committed by the trial court and the judgment be affirmed. 

Respectfully submitted, 

i Jack Politz, 

i 1010 .Vermont Avenue, 

! Washington, D. C. 

' Attorney for Appellee. 



